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DEAN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in
effect at the tinme the petition was filed. Unless otherw se
i ndi cat ed, subsequent section references are to the Internal
Revenue Code as in effect for the year at issue, and all Rule

references are to the Tax Court Rules of Practice and Procedure.

Pursuant to section 7463(b), the decision to be entered is not
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revi ewabl e by any other court, and this opinion shall not be
treated as precedent for any other case.

Respondent determ ned for 2003 a deficiency in petitioner’s
Federal incone tax of $11,385 and a section 6662(a) accuracy-
rel ated penalty of $2,277. The issues for decision are whether
petitioner: (1) Received unreported nonenpl oyee conpensation in
2003, (2) is subject to self-enploynent tax, and (3) is liable
for a section 6662(a) accuracy-rel ated penalty.

Backgr ound

The stipulated facts and the exhibits received into evidence
are incorporated herein by reference. At the tine the petition
in this case was filed, petitioner resided in Centennial,
Col or ado.

During 2003, petitioner was an insurance agent |licensed in
Col orado. In February of 2003, petitioner was approached by
Patrick Donl on (Donlon) who at that tinme was organizing a
Col orado entity called Secure Investnents and Pl anning, LLC
(I'nvestnents). Investnments did not enploy a |licensed insurance
agent because its primary focus was the nortgage business.

Donl on asked petitioner whether he would be willing to be
the agent of record at North Anerican Conpany for Life and Health
| nsurance (NACOLAH) for Investnents, in the event that

| nvestnents wanted to sell products associated with |ife or
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health insurance. Petitioner agreed. On February 11, 2003,
petitioner signed a Contract Application with NACOLAH on which he
listed his business nane as “Secure Investnents & Planning”. The
parties agreed that petitioner was an i ndependent contractor for

I nvestnents. Petitioner also worked as an assistant agent to a
regi stered agent for another insurance conpany during 20083.

Petitioner and Donlon orally agreed that I|Investnents would
pay to petitioner a fee if an insurance product was sold using
petitioner’s license. Petitioner and Donl on, however, did not
agree specifically how a fee would be paid or calculated if a
conmi ssion were earned from NACOLAH.

On behalf of Investnents, petitioner signed about four or
five applications for policies that were submtted to NACOLAH
NACOLAH i ssued to petitioner Agent Comm ssion Statenents show ng
that two policies, one on March 10 and one on March 11, 2003,
were sold using petitioner’s |license, generating total
conmi ssi ons of $35,061.76. On March 12, 2003, an Agent Contract
Transmttal Formwas submtted to NACOLAH to request a contract
change. The formindicated that effective March 12, 2003, there
was an “assignnment of commjissions]” frompetitioner to

| nvest nent s.
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| medi ately thereafter, NACOLAH issued two checks totaling
$35,061. 76, dated March 12 and 13, 2003, nade payable to
petitioner for conmm ssions earned. The checks were sent to
| nvest nents’ busi ness address and were deposited by Donlon into
an account maintained by Investnents. |nvestnents subsequently
paid the taxes on the conm ssions.

Petitioner filed a 2003 Form 1040, U.S. Individual |ncone
Tax Return, reporting wages of $7,194, unenpl oynent conpensation
of $7,610, taxable refunds of $401, and adjusted gross inconme of
$15, 205. Respondent received from NACOLAH a Form 1099- M SC,
M scel | aneous | ncone, reporting that comm ssions of $35,061 were
paid to petitioner in 2003. On Novenber 7, 2005, respondent
issued to petitioner a statutory notice of deficiency determning
that petitioner had unreported i ncome of $35,061 in 20083.

Di scussi on

The Comm ssioner’s determ nations are presuned correct, and
general ly taxpayers bear the burden of proving otherwi se. Rule

142(a)(1); Welch v. Helvering, 290 U.S. 111, 115 (1933).

Under section 6201(d), the burden of production may shift to
t he Comm ssioner where an information return, such as a Form
1099, serves as the basis for the determ nation of a deficiency.
| f a taxpayer asserts a reasonable dispute with respect to any

itemof inconme reported on a third-party information return and
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the taxpayer has fully cooperated with the Secretary, the
Secretary shall have the burden of producing reasonabl e and
probative information concerning that deficiency in addition to
the information return.

Petitioner has asserted a reasonable dispute with respect to
the incone reported by NACOLAH on the Form 1099-M SC and has
cooperated with the Secretary. Petitioner asserts that he is not
liable for the deficiency and the section 6662(a) accuracy-
rel ated penalty because he did not receive the conm ssions
reported on the Form 1099-M SC in 2003. Petitioner offered his
oral testinony as evidence. Petitioner’s testinony was
corroborated by Donlon’s admi ssion at trial and by cancel ed
checks from NACOLAH t hat were deposited into an account
mai nt ai ned by Investnents in 2003.

There is no suggestion that petitioner failed to cooperate
fully with respondent. The Court concludes that respondent has
t he burden of produci ng reasonabl e and probative information
concerning the deficiency and the Form 1099-M SC.

Respondent concedes that petitioner did not receive the
checks from NACOLAH. Respondent neverthel ess determ ned that
petitioner had unreported incone, around $2,000 to $3, 000, which
respondent asserts was the anmount petitioner received from
I nvestnents for the use of his license in selling the insurance

policies that generated the comm ssions reported by NACOLAH.
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Petitioner clainms that he “did not receive a dine of conmm ssion”,
fromlnvestnents or Donlon, in connection with the policies.

At trial, respondent called Donlon as a witness. Oher than
Donl on’s belief that petitioner would not have agreed to
| nvest nents’ using his insurance license for free, there is no
evi dence that petitioner actually received a fee fromlInvestnents
for the use of his license in the sale of policies for NACOLAH

Even if petitioner did receive a fee fromlInvestnents, the
anount that was actually paid is unknown because I nvestnents did
not issue to petitioner a Form 1099 for 2003. Donlon testified
that he did not renmenber how petitioner was paid, and he
“estimated” that petitioner was paid a fee between $2,000 to
$3,000 for the use of his insurance |icense. Donlon’s testinony,
however, was not supported by any docunentati on.

Accordingly, the Court finds that petitioner is not |liable
for the 2003 deficiency and section 6662(a) accuracy-rel ated
penal ty because respondent has failed to satisfy his burden of
production with respect to the deficiency and the Form 1099- M SC
under section 6201(d).

To reflect the foregoing,

Deci sion will be entered

for petitioner.




